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MEMORANDUM OPINION

Thismatter involvesadispute between Citizensfor aResponsible Curriculum (*CRC”) and Parents
and Friends of Ex-Gays and Gays's (“PFOX”) (collectively, “Plaintiffs’) against Montgomery County
Public Schools (*“MCPS’), the Montgomery County Public Schools Board of Education (“MCPS
Board”),! and Superintendent Jerry Weast (“Superintendent Weast”) (collectively, “Defendants’).
Specificdly, Pantiffs request that this Court enjoin Defendants from distributing and teaching materids
dlegedly endorsng a homosexud lifestyle (the “Revised Curriculum”) to MCPS students in conjunction
with their sexua education classes. On May 5, 2005, this Court held a hearing a which it heard from all
of the parties in this matter. Currently pending before this Court is Plaintiffs Motion for a Temporary

Restraining Order [1], Plaintiffs Motionto Waive Posting of Bond [ 3], and Defendants Motionto Dismiss

The Court notes that, as Defendants point out, the legd entity that operates the Montgomery
County Public Schoolsisthe Board of Education of Montgomery County, not, as named by Plaintiffs,
the Montgomery County Public Schools. For the purposes of this Opinion, the Court’s references to
MCPS Board reference the Board of Education of Montgomery County, which will be the entity
enjoined by the temporary restraining order.



Pursuant to Rule 12(b)(1). OnMay 5, 2005, the Court held an oral hearing in thismatter. For the reasons
that follow, the Court will grant Plaintiffsatemporary restraining order, waive the posting of bond, and deny
Defendants Motion to Dismiss.

l. FACTUAL & PROCEDURAL BACKGROUND

CRC isanon-profit organizationformed to oppose theimplementation of the Revised Curriculum
in MCPS. Members of CRC include students and parents of students enrolled in MCPS, as well as
taxpayers and other members of the community opposed to the Revised Curriculum. CRC’ smembersdo
not include any students who have opted into the Revised Curriculum.

PFOX isanon-profit organization based in Virginia, with achapter in Montgomery County, which
works to promote “an inclusve environment for the ex-gay community” and to “diminae negative
perceptions and discrimination against former homosexuas and leshians.” PFOX believes and advocates
that individuas can work to overcome their unwanted same-sex éttractions.

In November 2002, the Montgomery County Public Schools Citizens Advisory Committee (the
“CAC") recommended to the MCPS Board that the health education curriculum for Grade 8 and Grade
10 be revised to include information addressing “sexud variation.” Prior to that time, it was the policy of
MCPS not to discuss homaosexudity within the hedlth education curriculum, and that if a student asked a
question regarding sexud orientation, the staff was to respond in only a perfunctory manner.

The CAC conssted of various members of the community and other interested organizations.
Specificdly, among CAC members was Ms. Jackie Rice, a PFOX representative. The CAC formed a
writing committeeto develop adraft of the sexua variation curriculum. Thewriting committeeincluded two

M CPS hedth education teachers, an MCPS school psychologist, two M CPS school counselors, aschool -



community health nurse, arepresentative of the M ontgomery County Mental Health Association, an MCPS
coordinator of health education, and two members of the CAC. From October 2003 through May 2004,
the CAC conddered the writing committee' s proposed curriculum changes.

OnNovember 9, 2004, the MCPS Board voted to approve the Revised Curriculum submitted by
the CAC. The Court has been provided with copies of the Revised Curriculum for Grade 8 and the
Revisad Curriculum for Grade 10. Each Revised Curriculum conssts of a detailed course outline and
supplementa materias, such as brochures, worksheets, and the like, which teachers are to rely upon in
cregting their lesson plans. The Grade 8 Revised Curriculum is divided into two sections. (1) Menta
Hedth; and (2) Family Life and Human Sexudity. The Grade 10 Revised Curriculumisdivided into three
sections: (1) Mentd Hedlth; (2) Safety, First Aid, and Injury Prevention; and (3) Family Life and Human
Sexudity. In both cases it islargely the contents of the Family Life and Human Sexudity unit, including
the supplementa materiasrelevant to thisunit, withwhich Plaintiffstakeissue. Specificdly, Plaintiffsobject
to the Revised Curriculum’ s discussion of sexua orientation and sexua identity.

The Revised Curriculum begins the discusson of sexual orientation by describing the terms
heterosexud, homaosexud, lesbian, bisexud, transgendered, questioning, coming out, and intersexed. The
Content Outline explains that “[t]he definitions are to be presented to students as stated below — no
additiona information, interpretation or examples are to be provided by the teacher.”

The Grade 8 Revised Curriculum contains a section entitled “Myths regarding sexua orientation,”
asfollows

Myth: Homaosexudity isamenta hedlth disorder.

Fact:  All mgor professond menta hedth organizations affirm that homosexudity isnot
amenta disorder.



Myth:  If you are“straight,” you can become a homosexual.
Fact: Mogt expertsin the field have concluded that sexud orientation is not a choice.

Myth: A personisahomosexud if he or she has ever been sexudly attracted to, or ever

had sexua contact with someone of the same gender.

Fact: Hesting attraction or contact does not prove long-term sexua orientation.

Myth:  Children of homosexud parents/guardians will become homosexuds.

Fact: Having homosexud parents/guardians does not predispose you to being

homaosexud.

Fantiffs dso object to several statements contained within the supplemental materials to the
discussionof sexud identity inthe Revised Curriculum. Specificaly, sudents are asked to discussin smdl
groups and fill out a“Myths and Facts’ worksheet concerning sexua orientation. The Myths and Facts
worksheet, which asksthe sudentsto answer whether agiven statement istrue or false, and then provides
them with the answer,? Sates, in pertinent part:

1 | don't know any gay, leshian, or bisexua people.

You probably don’t know any who are ‘out’ to you, although a significant
percentage of the population isgay, leshian or bisexual (Approximately 1in
10). That represents approximately 60,0000 [sic] people in Edmonton)
[sic].

2. Homosexudity is anorma and sick.

According to the American and Canadian Medical Associations, “ It is no
more abnormal or sick to be homosexual than to be left-handed’. [sic]
Homophobia rather than homosexuality should be cured.

3. Loving people of the same sex isimmord (gnful).

Many religious denominations do not believethis. For example, in 2002 the

The answer, contained on a separate page of the Myths and Facts workshest, is here denoted
by the use of itdics,



10.

11.

12.

Anglican Church of Canada beganritual blessings of same-sex unions. What
is universally understood is that intolerance and hatred iswrong.

*k*

Gay men, leshians and bisexuds are promiscuous and cannot maintain long-term
relationships.

Gays, leshians and bisexuals, like heterosexuals, form a variety of
relationships lasting from one night to many years. We may question our
definition of ‘ promiscuous’; heterosexuals had a 49 percent divorce ratein
1995, which suggests that there is nothing inherent in heterosexuality that
maintains strong, long-term relationships.

L eshians, gay men and bisexud s could change (become heterosexud) if they redly
wanted to.

Most students [sic] indicate that those who are highly motivated to change
their sexual orientation may change their behavior, but not the underlying
attraction. In fact, it is often societal homophobia that forces people to
attempt to change.

Leshians, gay men and bisexuas do not make good parents.

One out of four families has a leshian, gay or bisexual in the immediate
family. Heterosexual parents are consistently not found to be more loving
or caring than gay parents.

Leshians, gay men and bisexuds have the same conditutiond rights and
opportunities as everyone else.

In Canada in 2002, bisexuals, gays and lesbians are denied the spousal
benefitsenjoyed by heterosexuals. Thereare many moreexamplesof special
rights for heterosexuals.

HIV infectionisa‘gay’ disease.

Although the majority of people infected with HIV in Canada are gay men,
other groups are catching up. Heterosexual women (17-30 years old), and
intravenous drug usersarethefastest growing popul ationswho areinfected.
Worldwide, there are many times more cases of AIDSin heterosexual s than



in homosexuals.

The Revised Curriculum also incorporates a“Myths And Facts’ handout, which M CPS appears
to have pulled off of the webgte of the Family Pride Codition, agroup dedicated to “[€]qudity for lesbian,
gay, bissxuad and transgender parents and their families” This handout contains a section entitled
“Mordity,” which reads asfollows

Myth: Children raised by gay men and lesbians will be exposed to an “immord”
environmen.
Fact: Mordity is concerned with principles of “right” and “wrong” behavior.

The issue of mordity is an important conversation ... However, mordity is a more
subjective issue.  Often, families develop a mora structure based on their rdigious
associations or socid convictions. Because mordity is based on beliefs and vaues, they
differ with different communities, environments, histories and experiences. It is a
philosophica question. Just asin unreasonable [dc] to say that a Jewish family ismordly
superior to a Catholic family, it is unreason-able [Sic] to say a gay, lesbian, bisexud or
transgender parent is of lesser moral fiber than a heterosexua parent. Sexud orientation
should not, and in most cases, do [sic] not disqualify people from being considered as an
adoptive or foster parent. If al people were eiminated based on an issue that someone
else believed wasimmorad, therewould be amost no a[sic] parentsleft. What wecan al
agree on isthat children without loving homes deserve the opportunity to be placed with
quaified parents.

The Revised Curriculum contains a second handout also entitled “Myths and Facts,” which dates,

in pertinent part:
Myth: Itign't “norma” to be homosexua or have homosexud fedings.

Facts: Alfred C. Kinsey’slandmark research beginning inthe 1930' sand continuing into
the 1950's demonstrated that homosexual behavior occursin this country much
more frequently than people had imagined. ... It isinteresting to note that only afew
hundred years ago, being |eft-handed was considered the mark of awitch, asgn
of perversity. The phobia of witchcraft was so pervasive that people were
tormented, even murdered Smply because they were lefthanded. Such a thing
may seem unbelievable, but people cando very crud thingswhen they are afraid.
Future generations are likely to look back with equa astonishment that gay and



Myth:

Facts:

Myth:

Facts:

lesbian people were subjected to Smilar acts of fear and hatred

... Vary few of ushave exclusvdy heterosexud or homosexud fedingsthroughout
our lives. Human sexudity isacontinuum, not opposing “camps” However, this
culture has rigidly indoctrinated us that even the appearance of traits that are not
assigned to aperson’ sgender roleis causefor uneasiness... Peoplewho overplay
their cultura gender roles, who react negatively, or even crudly to any deviation
from these “roles’, may well be driven by aneed to deny their own behavior or

fedings.
Homosexuds are sick.

... On€' s sexud and emotiond orientations are fixed a a very early age. Many
expertsclam at birth, certainly by agefive... Homosexudity was consdered quite
norma in Ancient Greece and Rome (both during their rise and declinein power),
and in Native American Indian tribes where gays were eevated to very high
leadership positions. Some present-day societies like The Netherlands have an
accepting atitude, and in Denmark same-sex marriages are legdl.

Homaosexudity isasin.

The Bible contains six passages which condemn homaosexud behavior. The Bible
as0 contains numerous passages condemning heterosexud behavior.
Theologians and Biblicad scholars continue to differ on many Biblicd
interpretations. They agree ononething, however. Jesus said absolutely nothing
at dl about homosexudity. Among the many things deemed an abomination are
adultery, incest, wearing clothing made from more than one kind of fiber, and
earing shdlfish, like shrimp and |obgter.

Rdligion has often been misused to justify hatred and oppression. Lessthan ahdf
a century ago, Baptist churches (among others) in this country defended racid
segregation on the bassthat it was condoned by the Bible. Early Christianswere
not hogtile to homosexuds. Intolerance became the dominant attitude only after
the Twelfth Century. Today, many people no longer tolerate generdi zations about
homosexudlity as pathology or sin. Few would condemn heterosexuality as
immora — despite the high incidence of rape, inces, child abuse, adultery, family
violence, promiscuity, and venered disease amnong heterosexuas. Fortunately,
many within organized rdigions are beginning to address the homophobia of the
church. The Nation Council of Churches of Chrigt, the Union of American
Hebrew Congregations, the Unitarian Universdist Association, the Society of
Friends (Quakers), and the Universa Fellowship of Metropolitan Community



Churches support full civil rightsfor gay men and leshians, asthey do for everyone
dse.

Myth: People “choose’ to be gay or straight.
Facts: ... Most people fed that their sexud orientation is not a choice, it is a natura
response for them. Trying to change one's sexua response to straight or gay is
usudly unsuccessful. We do have a choice regarding how we treat each other.
Hatred of gay men and leshians is the work of humans, not God. As with any
other group, the mgority of gay men and lesbians are good people who are
concerned about the future of our country and the world. They do no ask specid
favors, amply therespect and rightsthat wedl should enjoy, without fear of verba
or physical attacks...
InApril 2005, M CPS announced that the Revised Curriculum wasto betested in Sx pilot schools.
The three pilat high schools are Bethesda Chevy Chase High School, Seneca Valey High School, and
Springbrook High School. The three pilot middle schools are Martin Luther King Middle Schoal, Tilden
Middle School, and White Oak Middle School. On April 19, 2004, MCPS announced that May 5, 2005
would be the start date for the Revised Curriculum.
OnMay 3, 2005, PlantiffsfiledaComplaint inthisCourt, dleging violationsof the Equal Protection
Clause, the Firs Amendment, Substantive Due Process, Procedura Due Process, Maryland Constitution
Art. 24 Due Process, and aclam of UltraVires. Plantiffs submitted in conjunction with their Complaint
aMotion for Temporary Restraining Order and a Motion to Waive Posting of Bond. On May 4, 2005,
Defendants file a Motion to Dismiss Pursuant to Rule 12(b)(1). The Court will now rule on the ingant

motions.

. M otion to Dismiss Pursuant to Rule 12(b)(1)

A. Standard of Review

The plaintiff has the burden of proving that subject matter jurisdiction exists. See Richmond,



Fredericksburg & Potomac R. Co. v. United States, 945 F.2d 765, 768 (4th Cir. 1991). When a
defendant chdlenges subject matter jurisdiction pursuant to Rule 12(b)(1), “the didtrict court isto regard
the pleadings as mere evidence on the issue, and may condder evidence outside the pleadings without
converting the proceeding to one for summary judgment.” Id. The didrict court should grant the Rule
12(b)(1) moetion to dismiss“only if the materid jurisdictiona facts are not in dispute and the moving party
is entitled to prevall asamatter of law.” 1d.

B.  Sanding

The jurisdiction of the federd courts under Article I11 islimited to those Stuationswhere aplaintiff
presents to the court an actual case or controversy. Lujanv. Defendersof Wildlife, 504 U.S. 555, 559
(1992). Accordingly, the doctrine of standing serves to identify “those disputes which are appropriately
resolved through the judicia process.” Whitmore v. Arkansas, 495 U.S. 149, 155 (1990).

A judticiable case or controversy requires a plaintiff who “has dleged such apersond stakeinthe
outcome of the controversy asto warrant hisinvocation of federa court jurisdiction and to judtify exercise
of the court’sremedid powerson his behdf.” Smonv. E. Ky. Welfare Rights Org., 426 U.S. 26, 38
(1976). Assuch, to establish standing, a plaintiff must demondrate: (1) an“injury infact” — aninvasion
of a legdly protected interest which is “concrete and particularized” and “actud or imminent,” not
“conjectura or hypotheticd”; (2) a causa connection between the injury and the conduct complained of;
and (3) thatitis“likely,” asopposed to merdly “speculative,” that theinjury will beredressed by afavorable
decison. Lujan, 504 U.S. at 560-61.

This caseisbrought not by individua plaintiffs, but by Plantiff organizations CRC and PFOX. An

association may have standing to sue solely as the representative of its members, even in the absence of



injury to itsdlf. Hunt v. Washington State Apple Adver. Comm’'n, 432 U.S. 333, 342 (1977). An
associ ationhas standing to bring suit on behdf of itsmemberswhen: (1) itsmemberswould otherwise have
ganding to sue in their own right; (2) the interests it seeks to protect are germane to the organization’s
purpose; and (3) neither the claim asserted nor the relief requested requiresthe participation in the lawsuit
of each of theindividua members. Id. at 342-43.

Although plaintiffsin Establishment Clause cases are subject to the sanding requirement of Article
[11, the Fourth Circuit has recognized that, because of the intangible nature of the right, “the concept of
injury for standing purposes is particularly eusive in Establishment Clause cases” Richard Suhre v.
Haywood County, 131 F.3d 1083, 1084 (4th Cir. 1997) (interna citationsomitted). In Suhre, the Fourth
Circuit explained this dilemma as follows

.. the standing inquiry in Establishment Clause cases has been tallored to reflect the kind

of injuries Edablishment Clause plaintiffs are likely to suffer ... the Establishment Clause

plantiff isnot likely to suffer physicd injury or pecuniary loss. Rather, the spiritud, vaue-

laden beliefs of the plaintiffs are often most directly affected by an aleged establishment of

religion. Accordingly, rules of standing recognize that noneconomic or intangible injury

may suffice to make an Establishment Clause dlaim judticiable.
Id. (internd citations omitted).

InSuhre, the Fourth Circuit found that anyonewho has direct contact with an unwelcomereligious
display or exercise had standing to chalenge the display on Establishment Clause grounds. 1d. at 1086.
The Court specificaly noted that the plaintiffs were not required to take affirmative steps to avoid contact
with the display. 1d. at 1088. Relying upon Supreme Court precedent in School Dist of Abington

Township, Pa. v. Schempp, 374 U.S. 203, 224 n.9 (1963), the Fourth Circuit explained:

In evauating ganding, the Supreme Court has never required that Establishment Clause
plantiffs take affirmative steps to avoid contact with challenged displays or religious

10



exercises. The sudent plaintiffs in Schempp had the option to leave the classroom during
the Bible reading and prayer they protested. They chose not to assume this specia
burden, yet the Supreme Court readily found that they had standing to challenge the
practice.

Inthis case, Defendants argue that Plaintiff organization CRC does not have standing to sue asthe
organization does not include members that would otherwise have standing to suein their ownright. The
Court disagrees. Insofar as CRC has asits members students and parents of students at MCPS who are
directly exposed to the Revised Curriculum, CRC has standing. Defendants seem to concede that CRC
includes memberswho are students and parents of studentsenrolled at MCPS. Neverthel ess, Defendants
argue that because these students are not enrolled in the Revised Curriculum — because they have not
chosen to opt into a program that they find offensve to ther rdigious senghilities — they lack standing.
This argument runs contrary to the Fourth Circuit’ sanayssin Suhre, 131 F.3d at 1088. Plainly, students
who find the Revised Curriculum should not, and are not, required to assume the specid burden of
participating in the program merely to preserve their Establishment Clause chdlenge.

The Court aso notes that, although Defendants do not argue with particularity the standing of
PFOX, both PFOX and CRC appear to have organizationd standing pursuant to their First Amendment
free gpeech clam. The Fourth Circuit has found that “[j]ust as aplantiff daiming discrimination under the
Fourteenth Amendment has standing to seek alevel playing field, sotoo doesaplaintiff daming viewpoint
discriminationunder the Firs Amendment.” Planned Parenthood of South Carolina Inc. v. B. Boykin
Rose, 361 F.3d 786, 790 (4th Cir. 2003). Here, a member of PFOX was a CAC member and

participated in the CAC hearings concerning the content of the Revised Curriculum. Accordingly, both
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organizations gppear to have sanding pursuant to their First Amendment viewpoint discrimination clams.
As such, the Court will deny Defendants Motion to Dismiss Pursuant to Rule 12(b)(1).

[1. Motion for Temporary Restraining Order

A. Sandard

A temporary restraining order is an “extraordinary remedy” and should be granted only in limited
circumgtances. MicroStrategy Inc. v. Motorola, Inc., 245 F.3d 335, 339 (4th Cir. 2001) (citing Direx
Israel, Ltd. v. Breakthrough Med. Corp., 952 F.2d 802, 816 (4th Cir. 1991)). Temporary restraining
order relief requires adigtrict court to balance the following four factors. (1) the likelihood of irreparable
harmto the plaintiff if the preiminary injunction is denied; (2) the likelihood of harm to the defendant if the
requested relief is granted; (3) the likelihood that the plaintiff will succeed onthe merits; and (4) the public
interest. Direx, 952 F.2d a 812. The plaintiff bears the burden of establishing that these factors favor
granting the injunction. Manning v. Hunt, 119 F.3d 254, 263 (4th Cir. 1997).

Under thishardship baancing test, “thefirst two factorsregarding thelikelihood of irreparable harm
to the plaintiff if denied and of harm to the defendant if granted are the most important.” Id.; see Inre
Microsoft Corp. Antitrust Litig., 333 F.3d 517, 526 (4th Cir. 2003) (“[€lmphasis on the baance of these
firg two factors results in a diding scale that demands less of a showing of likelihood of success on the
merits when the baance of hardships weighs strongly in favor of the plaintiff, and vice versa”). Assuch,
“the firg task of the didrict court is to determine the harm that will be suffered by the plantiff if no
preliminary injunctionisentered.” 1d. The harm demonstrated by the plaintiff must be* neither remote nor
Speculative, but actud and imminent.” Id. (internd citations omitted). The district court must then balance

this harm againgt the harm whichthat be suffered by the defendant if the prdiminary injunction is granted.
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B. Analyss

1. Irreparable Harm to Plaintiffs

“The loss of Firs Amendment freedoms, for even a minima period of time, unquestionably
condtitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976). Plantiffs alege two First
Amendment violations, afree speech violation and aviolation of the Establishment Clause. Theimportance
of protecting the fundamenta congtitutiona freedomsin the Firss Amendment cannot be overdtated.

The Egtablishment Clause serves to protect the integrity of both the Church and the State by
keeping these halowed indtitutions at arms length from one another. See McCollumv. Bd. of Edc., 333
U.S. 203, 212 (1948). The Supreme Court has been a vigilant enforcer of this separation, and in
particular, has taken great care to monitor and enforce compliance with the Establishment Clause in our
elementary and secondary schools. See Edwardsv. Aguillard, 482 U.S. 578, 583-84 (1987); see also
Coles v. Cleveland Bd. of Educ., 171 F.3d 369, 377 (6th Cir. 1999) (“The Supreme Court’s
Establishment Clause jurigprudence has been remarkably consgtent in sustaining virtudly every chdlenge
to government-sponsored religious expresson or involvement in the public schools.”); Doe v. Beaumont
Ind. Sch. Dist., 240 F.3d 462, 487 (5th Cir. 2001) (the Establishment Clause must be applied “with
gpecid sengdtivity” in the public school setting).

Long ago, Justice Frankfurter doquently explained the importance of patrolling the edges of the
Egtablishment Clause in the public school setting:

Designed to serve as perhagps the most powerful agency for promoting cohesion among a

heterogeneous democratic people, the public school must keep scrupuloudy free from
entanglement in the drife of sects  The presarvation of the community from divisive
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conflicts, of Government from irreconcilable pressuresby rdigiousgroups, of rdigionfrom

censorship and coercion however subtly exercised, requires strict confinement of the State

to indruction other than rdigious, leaving to the individud’s church and home,

indoctrination in the faith of his choice.

People of the State of Illinois ex re. McCollum v. Board of Education of School Dist. No. 71,
Champaign County, I1., 333 U.S. 203, 216-17 (1948) (Frankfurter, J., concurring).

So, too, has the Supreme Court noted the importance of the First Amendment’s free speech
protections to thefabric of our conditution. “[A]bovedl ese, the Firs Amendment meansthat government
has no power to restrict expression because of its message, its ideas, its subject matter, or its content.”
Police Dep’'t v. Modley, 408 U.S. 92, 95 (1972). The Court finds that the imminent threet to Plaintiffs
Firs Amendment rights condtitutes irreparable harm.

Pantiffs dso arguethat increased health risksto students once they receivethe pro-gay” message
of Defendants condtitute irreparable harm. This Court cannot agree. Plaintiffs argue that homosexua sex
is more dangerous than heterosexua sex, and that sudents at MPCS will be more likely to engage in
homaosexud sex if presented with the Revised Curriculum. Plaintiffs cite numerous studies demongtrating
that gay men arein the highest risk groups for various sexudly transmitted diseases, including HIV/AIDS,
HPV, Syphilis,and Chlamydia. Plaintiffsaso arguetha homosexua sare morelikely to have promiscuous,
group, or otherwise “deviant” sex with multiple partners

At the outst, the Court questions the reliability of the sudies to which Plaintiffs cite, a least one
of which was performed in the 1970s. The Court is well-aware that studies on the hedlth risks of a

homosexud lifestyle are numerous and, in many cases, contradictory. Indeed, as Defendants point out,

many studies conclude thet lesbians are in one of the lowest risk groups for a variety of STDs, including
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HIV/AIDS. Moreover, the harm that Plaintiffs pogt ishighly speculative and attenuated. It would require
more than a few logica legps for this Court to find that MPCS students presented with the Revised
Curriculum would suddenly choose to engage in promiscuous, unprotected, homosexua sex — adhering
to the Revised Curriculum’s message of gay tolerance but somehow overlooking the even more forceful
message of safe sex within the confines of amonogamous relationship. Thisis not the type of “actua and
imminent” harm sufficient to demondtrate irreparable injury for the purposes of a temporary restraining
order.

For the above-stated reasons, the Court findsirreparable harm to Plaintiffs on the basis of potentia
restrictions to their First Amendment liberties.

2. Harm to Defendants

In contragt, the Court is not persuaded that the imposition of a temporary restraining order will
wreak any great harm on Defendants. The Revised Curriculum, which has yet to take effect, will only be
utilized in ten percent of the school didtrict. The remaining ninety percent of hedth class continue to rely
uponthe origind sex-ed curriculum. Defendants have presented this Court will no evidence asto why the
pilot schools could not smply usethe origina curriculum through the end of this year, dlowing the parties
and this Court a chance to explore the important First Amendment questions presented by thecase. The
students at issue are in eighth and tenth grade, and thus, should Defendants prevail, would have an
opportunity later in their high school careers to enrall in classes teaching the Revised Curriculum.
Moreover, a the hearing in this matter, Defendants were unable to state with any particularity why the
issuance of atemporary restraining order would cause them harm. For these reasons, the Court finds that

Defendants would not be harmed, but would be merely inconvenienced, by the impostion of atemporary
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restraining order.

3. Likelihood of Successon the Merits

In determining whether or not to issue atemporary restraining order, this Court is not required to
evauate the particular strengths and weaknesses of dl the daimsthat Plaintiffsbring beforethisCourt. As
eachcam, if successtul, isindividudly sufficient to prevent Defendantsfrom going forward with the Revised

Curriculum, the Court will only evauate those Firs Amendment clamswhich are a the heart of this case.

When the balance of harmstips decidedly in favor of the plaintiff, “aprdiminary injunction will be
granted if the plaintiff has raised questions going to the merits o serious, substantid, difficult and doubtful,
as to make them fair ground for litigation and thus for more deliberate investigation.” Direx, 952 F.2d at
813. Asnoted above, the baance of harms tips decidedly in favor of Plantiffs, while our refusd to issue
atemporary resraining order would endanger Plaintiffs First Amendment rights, little harm would result
to Defendants from such an action. Therefore, the Court will evduate Plaintiffs First Amendment daims
in order to determine whether they merit further and more ddiberate investigation.

. Firs Amendment - Establishment Clause

The Egtablisnment Clause of the Firs Amendment provides, “Congress shdl make no law
respecting an establishment of religion ...” U.S. Congt., Amend. I.. As such, the Establishment Clause
“wasintended to erect awal |l of separation between Church and State.” Eversonv. Board of Educ., 330
U.S. 1, 16 (1947) (internd citations omitted).

In Lemon v. Kurtzman, 403 U.S. 602, 612 (1971), the Supreme Court articul ated a three-part

test to determine whether a gatute violates the Establishment Clause. In order to pass muster under the

16



Lemon test: (1) the government’ saction must have asecular purpose; (2) the principd and primary effect
of the government’ saction must be onethat neither advances nor inhibitsreligion; and (3) thegovernment’s
actionmust not foster excessve entanglement with religion. Id. at 612, 613; see Koenick v. Felton, 190
F.3d 259, 265 (4th Cir. 1999) (affirming adherence to Lemon test). Paintiffs argue that the Revised
Curriculum fals to stisfy the second prong of the Lemon test asit discriminates between religious sects.

“The clearest command of the Establishment Clause isthat one rdigious denomination cannot be
offiadly preferred over another.” Larsonv. Valente, 456 U.S. 228, 244 (1982). Accordingly, “no State
can pass laws which aid one religion or that prefer one religion over another.” 1d. (internd citations
omitted); see Zorach v. Clauson, 343 U.S. 306, 314 (1952) (“[t]he government must be neutral when
it comes to competition between sects.”); Epperson v. Arkansas, 393 U.S. 97, 104 (1968) (“The First
Amendment mandates governmentd neutrdity between religion and religion ... The State may not adopt
programs or practices ... which aid or oppose any religion.... This prohibition is absolute.”) (interna
ctations omitted). The Supreme Court has found that discrimination againgt religious speech among
religions is subject to drict scrutiny. See Larson, 456 U.S. at 246 (“when we are presented with a state
law granting adenominationd preference, our precedents demand that wetreat thelaw as suspect and that
we gpply grict scrutiny in adjudging its conditutiondity.”).

In this case, Plaintiffs dlege that the Revised Curriculum discriminates between religious sects in
that it prefers those sects that are friendly to the homosexud lifestyle. The Revised Curriculum notes that

“Fundamentdigsaremorelikely to have negative attitudes about gay people than thosewith other religious
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views” The Revised Curriculum aso paints certain Christian sects, notably Baptists,® whichare opposed
to homosaxudity, as unenlightened and Biblically misguided:

Rdigion has often been misused to judtify hatred and oppression. Lessthan half acentury

ago, Baptist churches (among others) in this country defended racia segregation on the

basis that it was condoned by the Bible. Early Chrigtianswere not hostile to homosexudls.

Intolerance became the dominant attitude only after the Twelfth Century.

The Revised Curriculum plainly portrays Baptist churches as wrongly expressing the same intolerance
attitude towards homosexuals today as they did towards African Americans during segregation. The
Revised Curriculum statesthat this attitude towards homaosexudity is based on generdized arguments that
most modern day people rgect: “Today, many people no longer tolerate generdizations about
homosexudity as pathology or sn.”

The Revised Curriculum aso implies that the Baptist Church’'s position on homosexudity is
theologicaly flaved. The materids state that theologians and Biblica scholars agree that “ Jesus said
absolutely nothing at al about homosexudity.” The materids dso note that many seemingly innocuous
activitieswere deemed abominationsby the Bible, such as*“wearing clothing made from morethan onekind
of fiber, and earing [sic] shdllfish, like shrimp and lobgter,” inviting the reeder to draw the conclusion that
not al activitiestha were banned inthe Bible are sill moraly objectionabletoday. The Court would again
note that the strength Defendants substantive theological arguments are irrdlevant — it is their exclusve

nature that the Court finds troubling.

Most disturbingly, the Revised Curriculum juxtaposes this portrait of an intolerant and Biblicaly

3The Revised Curriculum aso notes that fundamentdists and evangdicals are more likely than
other reigions to have negative attitudes about gay people. The Revised Curriculum contragts this view
with view of “more tolerant religious backgrounds.”
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misguided Baptist Church againgt other, preferred Churches, which are more friendly towards the
homosexud lifestyle. The Revised Curriculum dtates:

Fortunately, many within organized religions are beginning to address the homophobia of

the church. The Nation Council of Churches of Chrigt, the Union of American Hebrew

Congregations, the Unitarian Universalist Association, the Society of Friends (Quakers),

and the Universa Fellowship of Metropolitan Community Churchessupport full civil rights

for gay men and leshians, asthey do for everyone dse.

(emphasis added).

The Court is extremely troubled by the willingness of Defendants to venture —or perhgps more
correctly bound — into the crossroads of controversy where religion, mordity, and homosexudity
converge. The Court does not understand why it is necessary, in attempting to achieve the goals of
advocating tolerance and providing hedth-rdated information, Defendants must offer up their opinion on
such controversd topics as whether homosexudity is a Sin, whether AIDS is God's judgment on
homosexuds, and whether churches that condemn homaosexudity are on theologicaly solid ground. As
such, the Court is highly skepticd that the Revised Curriculum is narrowly tailored to serve a compelling
government interest, and findsthat Plaintiffs’ Establishment Clause dam certainly merits future and further
invedtigation.

. First Amendment - Freedom of Speech

The First Amendment of the Congtitution declares that “Congress shadl make no law ... aoridging
the freedom of speech.” U.S. Congt., Amend|. AsDefendants note, ddivery of curriculum by ateacher

in a public school classroom is government speech that occurs in a non-public forum.* As such, the

“Plaintiffs do not argue, dthough such an argument is possible, that in inviting outside speskers
into the dlassroom, Defendants converted the classroom from a non-public forum into alimited public
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government may regulate the content of this speech, provided that such regulations are (1) reasonable and
(2) viewpoint neutrd. SeeWarrenv. Fairfax County, 988 F.Supp. 957,962 (E.D.V.A. 1997) (* Access
to anon-public forum ... can be restricted as long as the restrictions are reasonable and are not an effort
to suppress expresson merely because public officids oppose the speaker’ s view.”) (quoting Cornelius
v. NAACP Legal Defense and Educ. Fund, Inc., 473 U.S. 788, 800 (1985)).

Viewpoint discrimination consgds of state action in which “there is no ban on a generd subject
matter, but only on one ore more prohibited perspectives” Warren, 988 F.Supp. a 966 (citing
Rosenberger v. Rector & Visitors of the Univ. of Virginia., 515 U.S. 819, 831 (1995)). When
government restrictions “target not subject matter but particular viewstaken by speakers on asubject, the
violationof the Firsd Amendment isdl themoreblatant. Viewpoint discrimination isthusan egregiousform
of content discrimination.” Rosenberger, 515 U.S. a 829 (“the government must abstain from regulating
gpeech when the specific motivating ideology or the opinion or perspective of the speaker istherationale
for the redtriction.”).

In this case, Defendants open up the classroom to the subject of homosexudity, and specificaly,
the mord rightness of the homosexud lifestyle. However, the Revised Curriculum presents only one view
on the subject — that homaosexudlity isanatura and mordly correct lifestyle— to the excluson of other
perspectives.  Indeed, the Revised Curriculum advises teachers that the information concerning

homosexudlity isto be presented to students as facts and that “no additiond informetion, interpretation or

forum. However, for purposes of this andyds, the distinction is one without meaning, as regulations on
both non-public and limited public forums must be viewpoint neutrd, and Plaintiffs do not rase a
content discrimination argument in this case.
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examples are to be provided by the teacher.” Assuch, the Court is deeply concerned that the Revised
Curriculum violates Plantiffs free gpeech rights under the First Amendment, and believes that Plantiffs
free gpeech dlegations merit future and further investigation.

4. Public Interest

The Court finds that the public interest is clearly served by protecting the First Amendment rights
of Pantiffs Additiondly, the publicinterest is served by preventing Defendants from promoting particular
religious bdiefsin the public schools and preventing Defendants from disseminating one-sded information
on a controversa topic. In contrast, the Court is not persuaded that a decison for Defendants would
protect any substantial public interest. Therefore, the Court finds that the public interest factor weighs
decidedly in favor of Plantiffs.

A MOTION TO WAIVE BOND

Haintiffs request that this Court enter an order waving the requirement of posting security in order
to obtan a temporary restraining order or preliminary injunction pursuant to Federd Rule of Civil
Procedure 65. In support of their motion, Plaintiffs aver that Plantiffs, non-profit organizations, are
represented by a non-profit, public interest organization, Liberty Counsel, and that the issuance of a
temporary restraining order would not result in financid harm to Defendants. The Court has not been
presented with any evidence nor does it believe that Defendants will be harmed by the impostion of a
temporary restraining order. As such, the Court will grant Plaintiffs instant motion.

V. CONCLUSION

Long ago, Justice Brandeiswrotethat “the greatest menaceto our freedom isaninert people,” and

therefore the righteous end of the State was to make our people “freeto develop their faculties” Whitney
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v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring). The wisdom of approving a
curriculum which prohibits sudents from discussng one viewpoint of a controversd subject goes to the
very essence of that Firss Amendment faith. The merit of Plaintiffs viewpoint — be it right, wrong,
discriminatory, or just— isof no consequence. Rather, the Court isconcerned with ensuring that Plaintiffs
free gpeech rights are not restricted merely because they voice an unpopular viewpoint. No matter the
importance of an ideato its believers, or how objectionable it may beto itsdetractors, the diverdity of our
democratic fabric is sewn together by the belief that the path to freedom lies in the opportunity for rival
positions to be equaly heard and discussed.

So, too, will this Court fiercely protect the Firs Amendment freedoms endhrined in the
Egtablishment Clause. The Establishment Clause* restsupon the premisethat both religion and government
can best work to achieve their lofty ams if each is |eft free from the other within its respective sphere.”
McCollum, 333 U.S. a 212. Accordingly, this Court has strived to “chart a course that preserves the
autonomy and freedom of religious bodies while avoiding any semblance of established rdligion.” Walzv.
Tax Commission, 397 U.S. 664, 672 (1970).

This case pits a potentid loss of Plaintiffs First Amendment freedoms against what amounts to
mere inconvenience to Defendants. It isin the public interest for the Court to guard againgt any chipping
away a Plantiffs Firs Amendment freedoms, particularly where Plaintiffs have shown astirong likelihood
of success on the merits. As such, for the aforementioned reasons, the Court will grant Plaintiffs Motion
for a Temporary Restraining Order [2]. Additiondly, the Court will grant Plaintiffs Motion to Waive
Posting of Bond [3] and deny Defendants Moation to Dismiss Pursuant to 12(b)(1). AnOrder consistent

with this Opinion will follow.
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May 5, 2005 19

Date Alexander Williams, Jr.
U.S. Digtrict Judge
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